JH

Journal of Philosophical Investigations

———

Journal of Philosophical Investigations

)

n
University of Tabriz

e

Print ISSN: 2251-7960  Online ISSN: 2423-4419

Homepage: https://philosophy.tabrizu.ac.ir

Epistemic Duality in the Foundations of Public Law:
a genealogical analysis of the tension between objective realism and
interest-based constructivism (case study: The Iranian legal system)

Davood Kazemi! "' | Ayat Mulaee? ™

1. PhD Candidate in Public Law, University of Tabriz, Tabriz, Iran. E-mail: dkazemi@tvu.ac.ir
2. Corresponding Author, Associate Professor, Department of Law, University of Tabriz, Tabriz, Iran. E-mail:

amulaee@tabrizu.ac.ir

Article Info

ABSTRACT

Article type:

Research Article

Avrticle history:

Received 29 October 2025

Received in revised from 02
January 2026

Accepted 18 February 2026

Published online 14 July 2026

Keywords:

Legal Epistemology,
Epistemic Duality, Objective
Realism, Constructivism,
Public Interest, Iranian Public
Law.

This study argues that structural challenges in public law are not the
product of institutional weakness or the tension between tradition and
modernity, but arise from an epistemic duality in understanding the nature
of law. This duality is articulated between two competing intellectual
frameworks: first, Objective Realism, which considers law and justice as
pre-existing, discoverable realities independent of human convention; and
second, Interest-Based Constructivism, which views legal norms as
contingent, contractual products oriented toward efficacy and public
interest. Using an analytical-genealogical approach, the article
demonstrates that, at the theoretical level, the Iranian legal system adheres
to a realist framework (discovering fixed divine standards), yet in
governance, due to the imperatives of the modern nation-state, it
increasingly relies on constructivist logic and instrumental rationality. This
epistemic duality manifests in the functional tension between institutions
safeguarding religious truth and bodies determining public interest. The
findings indicate that the persistence of this situation generates
inconsistency in the criteria legitimizing norms and reduces structural
cohesion. Accordingly, sustainable resolution lies not in formal reforms
but in reconstructing epistemic coherence, either through teleological
reinterpretation (Magasid al-Sharia) or conscious commitment to a
consistent epistemological foundation.
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Extended Abstract
Introduction

Conventional analyses of Iranian public law often interpret its difficulties through the dichotomy of
“tradition versus modernity” or as the consequence of interruptions within the historical continuity of
Islamic jurisprudence. This article proposes a different interpretation. It argues that the fundamental
crisis of Iranian public law originates in a deep and institutionalized epistemological duality concerning
the nature and source of law. The central claim is that the Iranian legal system operates simultaneously
within two competing paradigms of legal knowledge: a realist epistemology and a constructivist
epistemology.

The realist paradigm constitutes the formal and de jure foundation of the legal system of the Islamic
Republic. Rooted in traditions of natural law, Islamic philosophy, and classical Shi‘i jurisprudence, this
paradigm assumes that concepts such as right and justice are objective realities independent of human
will. From this perspective, the task of legal reasoning and religious scholarship (ijtihad) is to discover
these preexisting truths. Law therefore functions as an instrument for guiding society toward an ultimate
moral and transcendent good. The Iranian Constitution, particularly Article 4, reflects this perspective
by requiring all legislation to conform to Islamic criteria under the supervision of the jurists of the
Guardian Council.

In contrast, the constructivist paradigm approaches law as a product of social and political processes.
Within this framework, legal norms are generated through negotiation, institutional deliberation, and
political decision-making. The legitimacy of law is therefore grounded less in metaphysical truth and
more in its effectiveness in maintaining order, resolving conflicts, and securing public interests.
Elements of this paradigm are visible in the operation of modern governmental institutions such as the
parliament and, most notably, the Expediency Discernment Council.

Methodology

The article adopts a genealogical approach in order to trace the historical origins of this epistemological
duality within the intellectual development of Shi‘i legal thought. Rather than treating the present
tension as a purely contemporary phenomenon, the study examines earlier debates concerning the
sources of legal authority and the role of human reason in jurisprudence.

In this context, the historical conflict between the Akhbari and Usuli schools is interpreted as an
important epistemological turning point. Although the eventual dominance of the Usuli school restored
the role of rational reasoning in jurisprudence, the rationality that emerged remained largely
instrumental and confined within the technical framework of figh. As a result, the broader philosophical
and theological foundations that once connected jurisprudence to Islamic philosophy and theology
gradually weakened.

The article further argues that the Constitutional Revolution of the early twentieth century
institutionalized this latent duality. The constitutional order represented a compromise between two
distinct logics: the constructivist logic of popular sovereignty and the realist logic of divine law. This
compromise produced a structural tension that continues to shape the foundations of Iranian public law.

Discussion

The epistemological duality described above manifests itself clearly in the institutional structure of the
Islamic Republic. The Guardian Council represents the institutional embodiment of the realist
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paradigm. Its primary function is to ensure that legislation adopted by the parliament is compatible with
Islamic jurisprudential principles. However, the Council’s interpretive approach often relies on a highly
formalistic comparison between statutory provisions and traditional jurisprudential texts. Such an
approach tends to focus on the micro-level compatibility of individual legal rules while paying less
attention to broader legal objectives or societal consequences.

In contrast, the Expediency Discernment Council represents the institutional expression of the
constructivist paradigm. Established to resolve legislative deadlocks between the parliament and the
Guardian Council, this body prioritizes considerations of public interest and political expediency. While
this mechanism introduces a degree of flexibility into the legal system, its decision-making procedures
often lack a transparent and systematic methodology. As a result, the concept of expediency may
function as an opaque political instrument rather than a clearly defined legal principle.

The coexistence of these two institutional logics reinforces the epistemological tension within the legal
system. Instead of resolving the conflict between the two paradigms, the institutional structure often
reproduces and stabilizes it.

Conclusion

The study concludes that sustainable reform in Iranian public law requires addressing this underlying
epistemological tension. A legal system that oscillates between an inflexible form of realism and an
unstructured form of pragmatism risks experiencing persistent challenges of legitimacy and coherence.
One possible path forward lies in the theoretical revitalization of the realist paradigm through the
framework of Magasid al-Shari‘ah, which emphasizes the higher objectives of Islamic law such as
justice, human dignity, and public welfare. If developed through a systematic and interdisciplinary
methodology, this approach could reconnect jurisprudence with its broader philosophical and ethical
foundations.

At the same time, the study cautions that the discourse of magasid should not merely become another
instrument of political justification. Without methodological transparency, it may simply reinforce the
existing constructivist tendencies within the system.

Ultimately, the article argues that the future development of Iranian public law depends on clarifying
its epistemological foundations. Whether through a systematic reconstruction of the realist paradigm or
through the formalization of a transparent constructivist framework, a coherent theoretical basis is
necessary to overcome the current structural tensions within the legal order.
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