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Abstract

The prohibition of abuse of rights in civil proceedings is well
established, and individuals are not permitted to abuse their rights.
Consequently, the prohibition of the abuse of rights is acknowledged as a
legal principle in civil proceedings. However, a significant question
arises: what constitutes the measure for the abuse of rights in civil
proceedings? Specifically, what use of right is deemed illicit and
classified as an abuse of right? This study aims at answering this
guestion. The findings of this research indicate that according to the
provision of Article 109 and Articles 133, 139, and 515 of the Civil
Procedure Code, as well as the principles of abuse of rights in civil
proceedings (purpose of proceedings, public order, and the role of
ethics), the use of rights for motives other than pleading for justice and
self-defense is deemed an abuse of rights and is illegal in the Iranian
civil proceedings. In French law, according to an old legal maxim,
malice in the exercise of a right results in the abuse of a right. The
French Supreme Court has leant towards the fault theory over time.
Scholars have argued that a single rule cannot be considered for the
abuse of rights in civil proceedings.
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22. Henri Capitant, Sur L'abus des Droits, (Paris: RTD Civ, 1928), p. 375. Citée in: Loic Cadiet et
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23. Loic Cadiet et Philippe le Tourneau, lbid, n° 3.

24. Ibid, n° 4.



VE P Oliasls gty 5 oo oplos a5l Sl puoles s G colellas o -

ol L)l dgng plbalss g e dlaly 5 40jMo (3> 3l oolitwlsgw a5 pas b
2 s 3l olitlegur 3io5 | @lo (patd g 4 @S> jedo Bpo & sy
(o515 b lalss 3,50 5 olsd) 5 il oslitulegus 3855 (glp VAAD Jlo jl i dusly3
OS9G Cigod Siom S| (> g o9 dalge Cusd b gl b led 390 oY
o 305 e 1y dygy ol VA0 Jlo o awild Jle e Ll s e Lt solitalsgus
ooy &S WS o Gkt (a8 VYFeBole) (Sde el WWAY Bl 58 Yl
Jdd 4 cowl ons KW Sob dls o STy el b cwlgd o pd )b 5l (S ainasg
O 4 ol Lyls s Laib awild Jle e (Jb el b7 €S poSions sl gus

Tl e wlyh o8Iy L gy 1y el ) el Lt Bageay Ll

okl axslix b 3)pn Cusld 393 slged 3 plalsd Al Bro S0d som |

Sy ol & M58 Gl @ eolimdge |y ol e Ll 250 S
03903 gl (55 053> ply )3 WS &5 a8 ke | ola JYaiul Glon elgs iy ao0
pld o 3 il eolaiwlegw (glmody 25 (o5 Cunl 03)S 3, ) ol o5l
5 o 3> ) oolisalegu 30 Crge Cunlgi 3y ol J i
&> ) ooliiulgw 585 cage bl j5 Oylud gy o i 45 Caul ol 4
olad wai 03 asuis wlel o (Ssis (gloed daoslis &S Lae cpl 4 g salgss
srs cage olalss pldl & €SS ) S5 L TBpo g gadge cnl 4 o (g Wl
Gy gg dops 5 bana da SIS MB! 51 Lab )by oMSin) cuwl ol ol

25. Cour de Cassation, Civ. 1re, 14 oct. 1964, Bull. Civ. I, n° 448. — Com. 10 Févr. 1965, Bull. Civ.
111, n° 108. — Civ. 2e, 11 Mars 1987, n° 85-16.815, Bull. Civ. I, n° 66.

26. Cour de Cassation, Civ. 1re, 7 Nov. 1995, n° 92-10.053, Bull. Civ. I, n° 388. — Com. 20 Mai
2014, n°® 13-14.933: “Le Fait Qu'une Partie a Obtenu Gain de Cause en Premiere Instance ne
Fait Pas Nécessairement Obstacle & ce Que la Juridiction du Second Degré Retienne & Son
Encontre un Abus du Droit D'agir en Justice”.

27. Cour de Cassation, Civ. 1re, 20 Mars 2013, n° 11-27.285, Bull. Civ. I, n® 42: Circonstances
Particuliéres Spécifiées, en L’occurrence Une “Véritable Machination” Développée par L'arrét.

28. Cour de Cassation, 2e, 24 Juin 1987, n° 84-15.173, Bull. Civ. Il, n°® 137. — Civ. 1re, 10 Juill.
2014, n° 13-21.049: “Motifs Impropres a Caractériser une Faute de X... de Nature a Révéler un
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29. Cour de Cassation. Civ. 3e, 16 Janv. 1991, n°® 89-13.236, Bull. Civ. Ill, n® 26 ; D. 1991. Somm.
323, obs. Aubert.
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30. Cour de Cassation, Soc. ler Déc. 1950, Bull. Civ. Ill, n® 910. — Com. 11 Févr. 1963, Bull. Civ.
111, n° 92. Civ. 2e, 8 oct. 1970, D. 1971. Somm. 31

31. Cour de Cassation, Civ. 2e, 5 Févr. 2015, n° 14-11.169

32. Cour de Cassation, Civ. 1re, 5 Déc. 2006, n° 05-21.557, PIBD 2007. Ill. 95.

33. L'abus est Détachable du Droit D'action: Cour de Cassation, — Civ. 1re, 25 Févr. 1986, n° 84-
14.208, Bull. Civ. I, n° 38; JCP 1987. Il. 20776, note Remery. — Civ. 3e, 19 Févr. 2003, n° 01-
13.429 , RJDA 2003, n° 558).

34. Cour de Cassation, Civ. 6 nov. 1946, D. 1947. 49. — Com. 29 Mai 1967, JCP 1967. Il. 15205,
note Jack-Mayer. — Com. 15 Mai 2007, n° 06-11.583 , PIBD 2007. Ill. 473. — Civ. 3e, 8 Oct.
2008, n° 07-14.396, Bull. Civ. 111, n° 148.

35. Chambre Civile (Civ).

36. Chambre Criminelle (Crim).

37. Simple Faute.
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38. Cour de Cassation: Chambre des Requétes (Rec), 14 Déc. 1903, S. 1905. 1. 223; Rec., 23 Janv.

1912, S. 1912. 1. 316; Rec., 21 Juin 1926, S. 1926. 1. 294; Chambre Criminelle (Crim), 19 Déc.
1930, Gaz. Pal, 1931. 1. 103; crim., 18 fév. 1932, motifs, Gaz. Pal., 1932. 1. 629.

39. Henri Mazeaud, Léon Mazeaud et André Tunc, Traité Théorique et Pratique de la
Responsabilité Civile, (Paris: Montchrestien, 1965), p. 591.

40. Cour de Cassation: Soc., 23 Mai 1950, Gaz. Pal., 1950. 2. 133; Civ., 2 Fév. 1956, Bull. Cass.,
1956. Il, p. 65; Com. 13 Mai 1958, Bull. Cass., 1958. Ill, p. 153; Com., 21 Avril 1959, Bull.
Cass., 1959. IlI, p. 162; Civ., 28 Mars 1960, Gai. Pal., 1960. 2. 13: Qui ne Reléve Méme Plus
Expressément L'existence D'une Faute.

41. Légereté Blamable.

42. Gérard Cornu et Jean Foyer, Procédure Civile, (Paris: PUF, 1996), p. 75.

43. Cour de Cassation, Civ, ler Aolt 1950, S. 1951. 1. 100.

44. Henry Solus et Roger Perrot, Droit Judiciaire Prive, Tome |, (Paris: Sirey, 1961), p. 115-116.
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47. Cour D'appel de Lyon, 3éme Chambre A - 19 Janvier 2023 - n® 20/00579.
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49. Attitude Malicieuse.

50. Erreur Grossiere Equipollente au Dol.
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51. Absence de Mauvaise Volonté.

52. Gérard Cornu et Henri Capitant, Vocabulaire Juridique, (Paris: PUF, 2108), p. 316.

53. Jean Ray, Index du Code Civil, Thése Complémentaire Pour le Doctorat et Lettres, (Paris: Alcan,
1926), p. 46.
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54. Gérard Cornu et Henri Capitant, Ibid, p. 316.

55. https://www.dictionnaire-juridique.com/definition/mauvaise-faith.php

56. Cour de Cassation, Com. 26 Mai 1956, Bull. Civ. Ill, n° 153: Action Intentée par Pure Malignité
et ne Reposant Sur Aucun Intérét Légitime.

57. Cour de Cassation, Civ. 2e, 16 Févr. 1984, n° 82-12.399, Bull; Civ. II, n° 30: “Action Intentée
Sans Raison Sérieuse Plus de Vingt-Cing ans Aprés Les Faits!”

58. Cour D'appel de Paris, 2 Déc. 1998, PIBD 1999. IlI. 96: “Défendeur Assigné Pour la Deuxieme
Fois en un an Pour des Motifs Similaires, Révélant la VVolonté du Demandeur de Perturber
L'activité d'un Concurrent”.



v o [ il 5 Ol o gyl 4> il eolizeolegus Tl 5 le

Pams e s |y Lol bab wnsdell gloss olul o LSS cunls -

algs pdyon Sy by bl Cibgie pgtens By o lges LB 3 -
7 S 4y peSme &S Wl st
Cuwgd &5 b o slime 4 5 € 00l o «o)lyi» Gl e (Malice) 1) (o
@ s okl awlyd Jle e ¢ Jlie (olp Do by ol 1,500 4 315
Ll 5 LSl et 50 T cawl anuily Gleyl Ban by asee aliy) pladl 1 o]
0 7 sl ous a3lis jlxe e Prosecution Civil Malicious i b (oliyl (lses
el o o3l €l eMasl 55 lpl Sde (awydld ol 9B VoA Bole b pass
ol Jbb jaas (Erreur) olouil 5l jslate (& Jolee i ld olisl jogas o (z
Epo9e g dolao g9 o e ) oldl Jio 0)ls Ll b jgel 4y o ased oS
wolisag Sy olidl iy ol & abelas B 5 alolas gdge 5o huog 5 Alskeo
bA5 ded i 5 odes & a5 &S o3y LoUrde ol 55 (Grossiere) sl o el
b3 e ol o (BB @)l 186 5 Jidllbms ol & cul ¢l dass o 5 col
a9t S50 )

5 coyd coge &S Cuwl Sl 5 €acus» « iy (Dol) i ) jelais

59. The Tribunal Judiciaire de Paris (TGI Paris), 30 Mars 2007, D. 2007. 2370, n° 74: “Le Caractere
Manifestement mal Fondé de L'action Engagée Révele une Intention de Nuire Constitutive
D'une Faute”.

60. Cour D'appel d'Agen, 11 Juin 2014, n° 12/00812, AJCA 2014. 342. obs. M. Ponsard: Action
Uniquement Destinée 4 Géner un Concurrent, le Demandeur Sachant Pertinemment qu’elle Etait
Vouée a L'échec.

61. https://www.linternaute.fr/dictionnaire/fr/definition/malice/

62. Cour de Cassation, Civ. 2e, 8 Janv. 1959, Bull. Civ. I, n° 38: Imputations Attentatoires a
L'honneur, Action par Pure Malice et Dans un But D'intimidation.

63. John Wade, “On Frivolous Litigation: A Study of Tort Liability and Procedural Sanctions”,
Hofstra Law Review, 3 (1968), p. 448.
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Gérard Cornu et Henri Capitant, Ibid, p. 796.

Cour de Cassation, Civ. 1re, 22 Juin 1965, Bull. Civ. I, n° 413: “Faute Caractérisée” Consistant
Dans une Action en Paiement ne Reposant sur Aucune Preuve d'une Somme qui N'était
Manifestement Pas Due.

Cour de Cassation, Soc. 19 Oct. 1966, Bull. Civ. IV, n° 787: Faute Résultant Pour une Partie
Dans la Persistance & Remettre en Question des Principes Déja Admis par une Décision Avant
Dire Droit Revétue de L'autorité de la Chose Jugée.

Cour de Cassation, Civ. 2e, 7 Juill. 2005, n° 03-17.889: Action en Paiement, Alors Que le
Demandeur Avait Déja Regu Celui-Ci Avant D'assigner.

Cour D'appel Paris, 14 Mars 2007, PIBD 2007. Ill. 401: Demande Reconventionnelle Abusive
Destinée “a Discréditer les Sociétés Défenderesses, Voire a Faire Pression sur Elles Pour Tenter
de Parvenir a un Arrangement Avantageux”.
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Abstract
Offshore oil and gas activities refer to activities that use marine facilities
(as opposed to land facilities) for the purpose of exploration,
exploitation, and production of oil or gas. The mentioned activities are
sometimes associated with risks to the marine environment and cause
damage to the environment and neighboring countries. The present
essay has analyzed the legal framework of the mentioned responsibility
and the challenges and shortcomings of the existing international and
regional regulations in the offshore oil and gas industry with a
descriptive-analytical method. Despite numerous international and
regional conventions, the legal system of environmental responsibility in
this industry is in the beginning stages and has not yet been fully formed.
Although regional agreements are more advanced than international
conventions in this field, a convention should be drafted and approved
by the majority of countries in the field of responsibility and the amount
of environmental damage.
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59. Marine Environmental Protection Committee

60. Floating Production Storage and Offloading Facilities
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65. IRENA, ‘New IRENA Platform Supports Renewable Energy Innovation, Quality and
Collaboration’ (6 July 2015).
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Iran, even considering the bill on the non-intervention law passed in
1337, we still have serious problems. This has not resulted in a precise
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Abstract

One of the controversial issues in civil liability law is the use of the right; In other
words, to what extent should the right be implemented? If the implementation of a
person's right is harmful for others, what is the duty of the right holder? In order
to control the quality of the exercise of the right, it is necessary to specify a
criterion through which the abuse of the right can be identified. Method: In terms
of purpose, this writing is practical, and in terms of collection method, it is done
in documentary and library form and through the study of laws and regulations
and reliable sources, and the information obtained is descriptive and analytical.
Regarding the findings of the research, it can be stated that, although Article 132
of the Civil Code is the basis of the legislator's view on the ruling on the abuse of
the right, the divergent nature of rights has caused the limitation of the right to be
two-sided; It means that sometimes the abuse of the right of guarantee is not
enforced and the legislator makes the ruling on the exercise of the right absolute
and sometimes prohibits the fair exercise of the right; Regarding the scope of the
abuse of the right, it should be considered that the theory of abuse of the right
applies only to the exercise of the right, while the rule of non-harm is not limited
to the customary scope of the exercise of the right, such as the right of ownership
or the right of passage. Regarding the results of the research, it can be said that
the place of flow of the rule of abuse of the right is the application and
implementation of the right; And in Iran's legal system, it is used to deal with the
harm caused by legal rulings and to fight against the right to enforce a right that
leads to another harm. On the other hand, in French law, in case of abuse in the
position of enforcement of the right, the sentence of permission and falsification
of the exercise of the right is removed and it has an equal relationship with the
theory of negation of the sentence.

Keywords: civil responsibility, basics, abuse of rights, Iran, France.
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Jurisdiction, of any Vessel Which it has Reasonable Ground to Believe is Intended to Cruise or
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Above....

Thirdly, to Exercise due Diligence in its Waters, and as to all Persons within its Jurisdiction, to
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Art: VI)

40. Alabama Claims of the United States of America Against Great Britain, Award Rendered on 14
September 1872 by the Tribunal of Arbitration Established by Article | of the Treaty of
Washington of 8 May 1871.

41. “Diligentia Quam in Suis”. Rene Provost (Editor), State Responsibility in International Law
(London: Routledge. 2016), p 129-130.

42. ILA Study Group on Due Diligence in International Law, First Report. p. 2. & Alice Ollino, op.
cit. p. 20.
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See: Be’la Kapossy, Richard Whatmore (Editors), Emer de Vattel, The Law of Nations or Principles

of the Law of Nature (Liberty Fund, Inc. 2008).

48. See: ILA Study Group on Due Diligence in International Law First Report. p. 3.
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50. Wipperman

51. ILA Study Group on Due Diligence in International Law First Report. p. 3.

52. Byron Everett Janes

53. (...The Local Police Comisario was Informed of Janes’s Death within Five_Minutes...) Reports
of International Arbitral Awards, Vol. IV, Decisions of Claims Commissions Mexico-United
States, United Nations Publications. 1951, p. 82.
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54. Diligently Prosecuting
55. Properly Punishing
56. Reports of International Arbitral Awards, op. cit. p. 82.

G 4 lygly esigy ol jS1 50 aSul 83 bl aS )y s bugp b wlie Ssese 3o (Paul Neer) ,5 5.5,
Lack of Diligence and of Intelligent ) aliedss (St 5 cuiiss i o Codlie i tailodges sl iy
LU Al A8 e atie Cublpe Culgiun I e |y gy (Sauwy o 03 s & .IDId, p. 61 : S (Investigation
e ol pusd Cosl (izren A3l Jgine g (lale 5 03g dliiader 48 4 Mo & 35 Cppo 68 & (S

Diligently Prosecuting

57. William E. Chapman. See: Reports of International Arbitral Awards, op. cit. p. 632. Supra note
52.
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58. See: ILA Study Group on Due Diligence in International Law First Report, sub note n. 18.

59. (...The Commission has Also Considered the Subject of the Special Protection Due To A
Consular Officer. That Matter is of Some Importance in the Instant Case, Since it is Contended
that the Claimant was Entitled to Such Protection.) William E. Chapman. See: Reports of
International Arbitral Awards, op. cit. p. 634.

60. SS Lotus (France v. Turkey) 1927 PCHJ.

61. Moore
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63. Well Settled

64. See: Dissenting Opinion by Mr. Moore. Available at: https://www.icj-cij.org/public/files/per-
manent-court-of-international-justice/serie_A/A_10/35_Lotus_Opinion_Moore.pdf(Last Visited:
17 Aug 2022). p. 88. (It is well Settled That a State is Bound to Use due Diligence to Prevent the
Commission within its Dominions of Criminal Acts Against Another Nation or its People...)

65. Ibid, 89.

66. Corfu Channel Case, Judgment of April 9th, 1949: I.C. J. Reports 1949.

67. See: ILA Study Group on Due Diligence in International Law; First Report, p. 4.

68. ...Every State's Obligation not to Allow Knowingly its Territory to be Used for Acts Contrary to
the Rights of Other States. (Corfu Channel Case, Judgment of April 9th, 1949: I.C. J. Reports
1949. p. 22)



VE P Oliasls gty 5 oo oplos a5l Sl puoles s G colellas 0 YA

ool pliie Gl )3 ot 3 8 dBlae g (wyp 3j90 Jius s b odigy

5 oo
Sy g
S8 Cudl o Coplo Y

2 eaiie Cublye dals b &S cul Sl Conle jl cou dlis iz opl
a5 3)b polaidl (Blus 4 Jlme cpl 3 (e 255 (o0 JL8 Jallie Boi> (b 90
ol iy lagad pl g jl 03y
5L e ) g (e Cadlye )Y

Crl Wb (paiie Cudlie cogpde (Shzmn ol o LS & e g Lol Sl
390 |y s> dad )3y 1l me wgple S b LT 92,8 18 lonis 390 e
il slme ol o909 089 53 3290 bulyd by (e Jlae) 2 )15 b))
Sl s Gk &)l 9 e (o (b)) 2wl 18 b cos
g3 I8l WL ) wlie byl > Jaize 5 0n CuaS S 0 )Slas Wdine
9> pl bl glitte b plie (05,8 oSl iz b Jlaidjge Clgd )13) &S (Jyg0 )
VA0 Gl @ e oo sB 0 oy b 2 Do oo Al aiie Cublye dals \a86

85k de |y e gl e S lgiges o kil cpl (B 500 g

ol gy i) Bl oyl Vel 5,8 Jleel |y of Laslyd dam 3 5 ol
sl s tie cudlie Jlas] (el 48 1y Lalyd g Sl g cdgd obly g e 45
i Sy a1y dam 3 9 9905 (b)) 01y Jlme S L Lo Ao g 285 00k 5

69. See: ILA Study Group on Due Diligence in International Law; First Report, p. 4. & Diligentia
Quam in Suis (Rebus). Bartolini, p. 34. & Ampal-American Israel Corp. EGI-Fund (08-10)
Investors LLC, EGI-Series Investments LLC, and BSS-EMG Investors LLC, ICSID Case No.
ARB/12/11. 2017. Para: 241, p. 54. (Due Diligence a Standard that must be Assessed According
to the Particular Circumstances in Which the Damage Occurs.)

70. De. Brabandere, E. “Host States' Due Diligence Obligations in International Investment Law”.
Journal of International Law and Commerce 42, 2015: 355.
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71. Trail Smelter Dispute
72. See: Tim Stephens, International Courts and Environmental Protection (United Kingdom:
Cambridge University Press. 2009), p. 158.
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75. See: Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory
Opinion, 1 February 2011, ITLOS Reports 2011, p. 10. Para 117: (The Content of “due
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Diligence” Obligations may not Easily be Described in Precise Terms. Among the Factors that
Make Such a Description Difficult is the Fact That “Due Diligence” is a Variable Concept. It
May Change Over Time...)

76. Strict or Absolute Responsibility.

77. Best Effort.

78. Samantha Besson, Due Diligence in International Law, Translated by Sévrine Knuchel.
(Leiden/Boston: Nijhof, 2023), p. 124.

79. Joanna Kulesza, op. cit. p. 265. Supra Note: 23.

80. Samantha Besson, Due Diligence in International Law, Translated by Sévrine Knuchel.
(Leiden/Boston: Nijhof, 2023). p. 124.
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81. See: Case of Talips v. Italy, ECHR, (Application no. 41237/14), 2 March 2017. Para: 128-129,
Case Concerning to the Domestic Violence. & UNGA Res, A/RES/21/2222, Treaty on
Principles Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Art: 6.
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83. See: Richard Mackenzie-Gray Scott, “Due Diligence as a Secondary Rule of General
International Law”, Leiden Journal of International Law, 34 (2021), p 343-372. & Heike
Krieger, op. cit. p. 6. (Due Diligence Escapes the Categories of Primary and Secondary Rules of
International Law). & Alice Ollino, op. cit. p. 266. (Part of the Elusiveness Surrounding due
Diligence Obligations Stems From the Very Concept of due Diligence.)
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85. Roberto Ago.
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86. Heike Krieger, op. cit. p. 6.

87. Fault.

88. Riccardo Pisillo-Mazzeschi, “The Due Diligence Rule and the Nature of the International
Responsibility of States”, In: Rene Provost (Editor), State Responsibility in International Law
(London: Routledge. 2016), p. 97.
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90. Regime of Fault Responsibility.

91. Regime of Objective Responsibility.
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92. Pisillo-Mazzeschi, op. cit. p. 97.

93. Ibid, p 99-102.

94. Objective Fault

95. Heike Krieger, op. cit. p 6-7.

96. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
Commentaries (2001), Yearbook of the International Law Commission 2001, VVolume Il Part
Two.

97. Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with
Commentaries (2001), ILC YB 11/2.

98. Alice Ollino, op. cit. p. 18.

99. ILA Study Group on Due Diligence in International Law; First Report, 7 March 2014. P. 6.
(International Treaty Law Rarely Uses the Term ‘Due Diligence’).
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VE P Oliasls gty 5 oo oplos a5l Sl puoles s G colellas 0 s

Jloa by iy o> (B Uly Qg stlawd i bxgp 4 5 L
2938l e dw cpl @ g ]y (allop aslgd jais s il

148 395 o 3] yydybllas TS @lagss 5| elo iS4y i cudlye ey 5
sl o] plonl & dgste s> wndodls pudgi slaadlpe Llod 4 g b (Julyd 2
..)y



Wy [ Mol G 15 (piiio cudlpon Cuslo g pogio

Lols -

My Clpino 43 20yl Mol g Colpimo God> (VYY) Jloo dpw (Ao )

.u;';jb b :Ol)@' <o
Yo -

Olyyio 5 Jadl oy Boi> ) dtunl Cublyo pardo (VWAA) plygs (o bdlye o (sige gdlis ¥
YYD (PVWF (Al Apds - Jlo pladl 5325 09,5

Goi> 50 Galate Lol Syt Clofime Juol (WWAR) ol ¢ Byro g cpumo cplllie Y
IYFNAR(YANY o gads piddg iy a5 Lazes Yol

C)'l" §5 5 5O u_\a..mt,‘w) C'_J)Lu.'; )‘] (_S)Aiw) .(\\“ﬂa) alac ‘U;.wobis 9 u‘l“ (S o ¥
clacdlad § 3U gjpelp conl St g e Sl Boi CpmneS Vo)
YAD-YVY (Y) £5 (cosac gads colelho Sb s

08 ool iy (bnlf ade J53lS) lsp (Blos £ (IVRY) b 55 gy
NOAAYR (VIR (Mo ipn 25 5 oy

u“*‘:'g-;‘ &b (‘r’
- Books

6. Besson, Samantha (2023). Due Diligence in International Law,
Translated by Sévrine Knuchel, Leiden/Boston: Nijhof,

7. Benninger-Budel, Carin (2008). Due Diligence and Its Application
to Protect Women from Violence, Leiden/Boston: Nijhof.

8. Kapossy, Be’la, Richard Whatmore (Editors), (2008). Emer de
Vattel, The law of Nations or Principles of the Law of Nature,
Liberty Fund, Inc.

9. Krieger, Heike, Anne Peters & Leonhard Kreuzer (Editors), (2020).



VE P Oliasls gty 5 oo oplos a5l Sl puoles s G colellas 0 WA

Due Diligence in the International Legal Order, United Kingdom:
Oxford University Press.

10.0llino, Alice (2022). Due Diligence Obligations in International
Law, United Kingdom: Cambridge University Press.

11.Provost, Rene (Editor), (2016). State Responsibility in
International Law, London: Routledge.

12.Stephens, Tim (2009). International Courts and Environmental
Protection, United Kingdom: Cambridge University Press.

13.Trampus, Antonio (2020). Emer de Vattel and the Politics of Good
Government, Constitutionalism, Small States and the
International System, Palgrave Macmillan.

- Articles

14.Bingman, Tom (2005). The Alabama Claims Arbitration.
International and Comparative Law Quarterly, vol. 54, 1-25.

15.Bonnitcha, Jonathan, McCorquodale, Robert (2017). The Concept of
‘Due Diligence’ in the UN Guiding Principles on Business and
Human Rights. European Journal of International Law, vol. 28,
899-9109.

16.J. Kulsrud, Carl (1935). Armed Neutralities to 1780. The American
Journal of International Law, vol. 29, 423-447.

17.De Brabandere, Eric (2015) Host States” Due Diligence Obligations
in International Investment Law. Syracuse Journal of International
Law and Commerce, vol. 42, 320-360.

18.Hessbruegge, Jan (2004). The Historical Development of the
Doctrines of Arbitration and Due Diligence in International Law.
New York University Journal of International Law and Politics,
vol. 36, 1-33.

19.Pisillo-Mazzeschi, Riccardo (2016). The Due Diligence Rule and
the Nature of the International Responsibility of States. in: Provost,
Rene (Editor), State Responsibility in International Law, London:
Routledge.

20.Samuel Katja (2018). The Legal Character of Due Diligence:


javascript:;

wa Mol G 15 (piiio cudlpon Cuslo g pogio

Standards, Obligations, or Both? Central Asian Yearbook of
International Law, vol. 1. Http://dx.doi.org/10.2139/ssrn.3264764

21.Kulesza, Joanna (2021-2022). Human Rights Due Diligence.
William & Mary Bill of Rights Journal, vol. 30, 265-289.

22.Mackenzie-Gray Scott, Richard (2021). Due Diligence as a
Secondary Rule of General International Law. Leiden Journal of
International Law, vol. 34, 343-372.

23.Barnidge, Robert (2006). The Due Diligence Principle under
International Law. International Community Law Review, vol. 8,
81-121.

- Documents and Electronic Resources

24. Ampal-American Israel Corp. EGI-Fund (08-10) Investors LLC,
EGI-Series Investments LLC, and BSS-EMG Investors LLC, ICSID
Case No. ARB/12/11. 2017.

25.Case of Talips v. Italy. ECHR, (Application no. 41237/14). 2 March
2017.

26.Convention (XIII) Concerning the Rights and Duties of Neutral
Powers in Naval War. The Hague, 18 October 1907.

27.Corfu Channel case, Judgment of April 9th, 1949: I.C. J. Reports
1949,

28.Council of Europe Convention on Preventing and Combating
Violence Against Women and Domestic Violence. Istanbul,
11.V.2011.

29.Convention on Environmental Impact Assessment in a
Transboundary Context, 25 February 1991, 1989 UNTS 309.

30.Convention on the Prevention and Punishment of the Crime of
Genocide. A/RES/3/260. 9 December 194.

31.Convention on the Protection and Use of Transboundary
Watercourses and International Lakes, 17 March 1992, 1936 UNTS
269.


http://un-documents.net/a3r260.htm

VE P Oliasls gty 5 oo oplos a5l Sl puoles s G colellas 0 vt

32.Dissenting opinion by Mr. Moore. Available at: https://www.icj-
cij.org/public/files/permanent-court-of-international-justice/serie_ A/
A_10/35_Lotus_Opinion_Moore.pdf (Last visited: 17 Aug 2022)

33.Draft Articles on Prevention of Transboundary Harm from
Hazardous Activities, with Commentaries (2001). ILC YB I11/2.

34.ILA Study Group on Due Diligence in International Law; First
Report, 7 March 2014.

35.ILA Study Group on Due Diligence in International Law; Second
Report, July 2016.

36.1LC Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with Commentaries (2001).

37.Reports of International Arbitral Awards, Volume IV, Decisions of
Claims Commissions Mexico-United States, United Nations
Publications. 1951.

38.Responsibilities and Obligations of States with Respect to Activities
in the Area, Advisory Opinion, 1 February 2011, ITLOS Reports
2011.

39.SS Lotus (France v. Turkey) 1927 PCIJ. Available at: https://w-
ww.icj-cij.org/public/files/permanent-court-of-international-justice-
/serie_AJA_10/30_Lotus_Arret.pdf. (Last visited: 10 Aug 2022)

40.Treaty of Washington of 8 May 1871.

41.United Nations Convention on the Law of the Sea. (UNCLOS).
1982.

42.UNGA Res. A/RES/21/2222, Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies.

43.Https://www.britannica.com/topic/due-diligence. (Last visited: 17
Aug 2022)


https://www.britannica.com/topic/due-diligence

Q@ , Contemporary Online ISSN: 2821-0514
Qi Comparative Legal Volum: 15 15sue: 35

P s = Summer 2024
University of Tabriz Stu d | es
Article Type: Research Article Pages: 141-167

A Comparative Study of Public Participation Instruments
in Determining the Content of the Constitution
Zahra Ameri'| Masoumeh Ameri?

1. Assistant Professor, University of Bojnourd, Iran (Corresponding Author) z.ameri@ub.ac.ir
2. Assistant Professor, University of Gonabad, Iran amerim@alumni.ut.ac.ir
Abstract

Legislators and political elites play a major role in deciding the quality and
content of the Constitution. However, now there are different methods to give
more effectiveness to the position and role of the people in determining the
content of the constitution, to avoid the constitution that only reflects the views of
legislators and elites, strengthen the possibility of drafting and approving a new
constitution with a high degree of public legitimacy. The focus of this research,
which was done in a library method and with a descriptive-analytical view, is to
suggest opportunities to make the process of people's participation more realistic
in the stage of determining the content of the Constitution. The findings of the
research show that while there is no single model for how to use public
participation in the process of determining the content of the constitution, a
combination of methods including requests for submissions and comments,
Surveys or questionnaires, face-to-face meetings, consultative referendums, and
advisory boards can be used according to circumstances to ensure that as many
people are given the opportunity to participate. In addition, although public
participation in constitution making is today an almost universal norm associated
with legitimacy, peace, and democratic outcomes, it also carries risks. If the
manner and extent of effectiveness of public votes in determining the content of
the law has not been determined legally can undermine the legitimacy of the
process and lead to disagreements or challenges in drafting the final text of the
law. In order to achieve the best result, it is inevitable to formulate laws that
specify the mechanisms and methods of its realization in a transparent manner
and by requiring the use of public participation.

Keywords: Constitution, drafting of Constitution, the content of law, public
participation, democracy.
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Abstract

The criminal jurisdiction due to the victim's nationality, according to
which any state can deal with the crimes committed against its nationals
in the territory of another state, is not established in international law,
but no international treaty or custom prohibits the sovereign states from
applying it. The laws of countries with established legal systems have
deferred its application to considerations and conditions such as the
severity of the crime and the permission of the judicial authorities.
Although the Islamic Penal Code of 1392 has limited the application of
the mentioned principle to the presence of the trial, the rule of double
criminality and the rule of prohibition of retrial, but with the limited
acceptance of the rules of double criminality and the prohibition of
retrial only in unspecified ta’zir crimes, the way to avoid them in other
crimes committed against Iranians or lranians abroad. Accepting the
aforementioned principle of jurisdiction without considering criteria
such as the relative severity of the crime and narrowing the rule of
prohibition of re-trial to the definitive rulings of the country where the
crime occurred can intensify the conflict of jurisdiction between Iranian
and foreign courts. Therefore, considering some logical objections to the
mentioned principle, it is necessary to limit the scope of its
implementation by modifying the existing conditions and adding other
conditions.
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Abstract

The prompt cycle of information always puts companies in business
situations that profitability in them strongly tempts the directors to exploit
them for their own private interests, which is naturally in conflict with the
interests of the company. The “Doctrine of Corporate Opportunities”, as a
part of the more comprehensive concept of “fiduciary duty” with a long
historical history, is one of the exclusive tools that by establishing
regulations and principles such as the need to disclose to prevent the
acquisition of business opportunities, to confront the risk of their deviation,
and finally regulate the process of correct allocation, the roots of which can
be seen in Iran’s legal system. There are several tests to identify corporate
opportunity, which their review shows that the “ownership-oriented”
approach to opportunities in the United States greatly empowers directors
in developing economic activities while in UK the “behavior-oriented”
approach of the Companies Act 2006 has prioritized the requirement to
have loyalty. In Iran’s legal system Since the corporate opportunity has the
characteristics required by law, including rational benefit, it should be
accepted in the new list of valuable assets of companies and as an intangible
asset.
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Abstract

If two or more persons cause damage, the loss is divided between them
according to legal rules. By one of these rules, each person is responsible for
the extent of the effect of his action. This rule is followed in the Islamic Penal
Code approved in 2013. In addition, by provisions of that law, it seems that
the division of damages based on the degree of effect of acts is the principle of
division of civil liability in Iranian law: according to Article 526, if the effect
of the acts of the perpetrators is different, they are responsible for the effect of
their acts and accordingly, damages should be apportioned differently. Also,
according to Article 527 that law, if the effect of the behavior is equal, the
responsibility is divided equally. It is necessary for the implementation of
these provisions that the judge conducts sufficient research on the amount of
each agent's behavior. So, if he decides without investigating, he has violated
the law. Thus, if by the necessary research, the degree of causation of each
agent is not known, based on the principle of equality, the responsibility of all
agents is equal. Although these rules are considered doubtful in legal thought,
the judicial procedure has been successful in enforcing the law. The
unanimous decision No. 799 of the General Board of the Supreme Court
confirms this claim. That decision refers to the partial distribution of financial
losses based on the degree of causation of each agent. Thus, in the case of
acquiring property through illegal ways, everyone has caused a loss equal to
the money that was acquired illegally. Also, in the case of other types of
damages, the extent of the impact of the behavior of each of the agents could
be determined with evidentiary reasons such as expert opinion.
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Abstract

Loss of profit insurance or business interruption insurance is one of the
most practical insurances available in the insurance market of many
countries, whose importance in the economic and insurance system is
undeniable. Statistical studies in many countries have also proven the
importance and applicability of this type of insurance in modern societies.
Despite of the importance of this type of insurance, Iranian insurance
system, only points out its name without using it commonly while in some
countries, especially in America, these insurances have been provided for a
long time and valuable experiences have been gained in this field.
Therefore, it is necessary to use the experiences gained from developed
countries in this field in reviewing the regulations of these insurances. On
the other hand, compensation for loss of profit is still faces doubts and
uncertainties in Iranian's legal system. Hence accepting and using more of
this type of insurance has double importance in Iranian legal system and
can be one of the solutions to compensate this type of damage in the current
situation. Therefore, and based on this necessity, we have tried to introduce
this type of insurance, the reasons for their legal and economic importance,
the variety of this type of insurance, and the most important principles and
criteria for evaluating and calculating loss of profit damage with a
comparative and analytical approach.
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